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IN  THE HIGH COURT OF MADHYA  PRADESH
AT J A B A L P U R

BEFORE 

HON'BLE SHRI JUSTICE SANJEEV SACHDEVA 

&

HON'BLE SHRI JUSTICE VINAY SARAF

ON THE 23rd OF OCTOBER, 2024

WRIT PETITION No. 15358 of 2023 

HARIOM YADAV 
Versus 

THE STATE OF MADHYA PRADESH AND OTHERS 

Appearance:

Shri Rameshwar Singh Thakur - Advocate for petitioner.
Shri B.D.Singh - Advocate for respondents/State.
Shri Varun Jain - Advocate for respondent no.6

ORDER

Per: Justice Sanjeev Sachdeva

1. Petitioner seeks modification in his order of appointment and seeks

appointment as per his respective choice in a school of School Education

Department, Harda.

2. An advertisement was issued by respondent no.6 i.e. Professional

Examination Board for 7429 posts of Directorate of Public Instructions

and about 11,000 posts for Tribal Welfare Department. Petitioner filled

his application and submitted his candidature for the post of Prathmik

Shikshak. Petitioner had applied in OBC category. When the result was
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declared it transpired that petitioner has scored marks which was much

higher than marks obtained by candidates in the unreserved category and

accordingly petitioner was migrated to unreserved category.

3. Clause 15 of the subject advertisement dated 27.10.2022 provided

for stages of selection and Clause 15.6 of the stages of selection interalia

provides as under.:-

(15.6) ''             अंततम चयन सचूी मे चयतनत अभयतररयो को पोररल पर दरररई गई ररतकयो के
            ।आधरर पर पदसररपनर हतेु तवकलप चवरईस तफतलंग करनी होगी पदसररपनर हतेु ररक पदो

            की सचूी मे सकूल तरकर तवभरग एवं जनजरतीय करयरतवभरग दोनो की ररलरएं सतममतलत
    होगी। सकूल के आगे (TWD)  अरवर (SED)     तलखर होगर। अभयरर दोनो तवभरगो

              की ररलरओ ं अरवर तकसी एक तवभरग की ररलर कर चयन कर सकतर है तकनतु सबंतधत
             तवभरग की पवगरवरर ररतकयो के आधरर पर मेररर कम मे उसे जो तवदरलय आवंतरत

होगर,              वह तवदरलय तजस तवभरग कर होगर उसे उसी तवभरग दररर तनयतुक दी जरएगी।
             तकसी भी तसरतत मे तवभरग पररवतरन संभव नही होगर। चवरइस तफतलंग के आधरर पर

              अभयरर यह दरवर नही कर सकेगर तक उसे तवकलप अनसुरर ही पदसररपनर दी जरए। अतः
         अभयतररयो को सलरह दी जरती है तक वे नयनूतम 50     अरवर अतधक से अतधक तदकलपो

              कर चयन करे अनयरर मेररर एवं तजलरवरर पवगरवरर तवभरग वरर ररतकयो के कम मे उनहे
            तवकलप न तमलने पर तवभरग दररर ररक पदो पर उनकी पदसररपनर की जरएगी।''

4. Clause 15.6 stipulated that out of the final select list, the candidates

would be placed in terms of the choice of posting that they will have  to

choose. The candidates were required to give options against the school. It

was  indicated  as  to  whether  the  school  belongs  to  a  Tribal  Welfare

Department  (TWD)  or  School  Education  Department  (SED).  The

candidate  would  be  required  to  choose  school  of  Tribal  Welfare

Department(TWD)  or  School  Education  Department(SED)  however,

allocation of seats would be based on the merit of the candidate.

5. As per the petitioner, petitioner had opted for GPS Gomgaon, Harda,

a school of School Education Department as his choice no.71. Petitioner

contends that  the school opted by the petitioner was not allotted to the
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petitioner, but he was allotted a school in TWD and the choice which was

filled by the petitioner has been given to a person who is lower in merit to

the petitioner.

6. It is pointed out that the rank that petitioner has secured is 1439 and

the GPS,  Gomgaon school  of  School  Education  Department  in  District

Harda has been allotted to the candidate who has secured a rank of 2185.

Learned counsel  submits  that  merit  has proved to be a  demerit  for  the

petitioner  and  he  has  been  allotted  a  school  in  the  Tribal  Welfare

Department  whereas  he  opted  for  a  school  of  School  Education

Department which has been allotted to a candidate lower in merit.

7. Learned  Deputy  Advocate  General  appearing  on  behalf  of

respondents/State  submits  that  since  the  petitioner  was  treated  as

unreserved candidate based on his merit, his allocation of seat was done as

per the unreserved category and thereafter, the left over seats were allotted

in order of merit to the reserved category. He further submits that the posts

have already been filled and it  would now be very difficult  to give the

petitioner his choice.

8. Reference may be had to the judgment of the Supreme Court dated

24.02.2022 in  Civil Appeal No.7663 of 2021 Praveen Kumar Kurmi vs.

State of M.P. and Others wherein, the Supreme Court has held that the

working out of reservation policy is in accordance with the judgment of the

Supreme Court in Indra Sawhney and Another vs. Union of India, 1992

Supp 3 SCC 217, however, the allocation of service would be based on

merit and a more meritorious candidate would not be put to disadvantage

on account of working out of the reservation policy in terms of judgment
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of the Supreme Court in Indra Sawhney (supra).

9. The supreme Court in Praveen Kumar Kurmi(supra) has held as

under:-

"In view of the aforesaid position, we are not required to pen down
a detailed judgment but would only like to make some observations
so that the problem doesn’t arise in the future. There is no cavil to
the proposition sought to be advanced by learned counsel for the
respondent that the manner of working out of the reservation policy
is in accordance with the judgment of this Court in Indra Sawhney
&  Anr.  Vs.  Union  of  India  &  Anr.  1992  Suppl.  3  SCC  2017.
However,  the  allocation  of  the  service  is  a  different  aspect.  The
appellant got selected, on merit without being required to avail of
the benefit of the reservation. If he had availed of the benefit of the
reservation, he would have been allotted District Police Force. He
has been allotted Special Armed Force. The quibble 1 was only with
the particular service being allocated to the appellant and the result
of what the respondents did was that the person lower in merit to
the appellant who in fact availed of the reservation policy benefit
was entitled to the District Police Force while the appellant was
denied his first preference and allotted the Special Armed Force. 

This issue is really no more res integra in view of a catena
of judicial pronouncements1 for the proposition that the scenario
where a person, though from the reserved category, is not required
to avail of the benefit of the same on account of his merit, would be
required to be adjusted against the general seat, at the same time it
should not work out to the disadvantage of such a candidate and he
may not  be  placed  in  a more  disadvantageous  position  than the
other less meritorious reserved category candidates. 

We have penned down so to ensure that the respondents do
not find themselves in a predicament as in the present case for the
future.
It  is  directed  that  the  appellant  would  be  entitled  to  the  first
preference  of  District  Police  Force  with  all  benefits  of  pay  and
seniority of that force from the date he joined the Special Armed
Force.

The civil appeal is accordingly allowed, leaving parties to
bear their own costs."

10. As per the Supreme Court though working out of the reservation

policy is in accordance with Indra Sawhney (supra),wherein a  person

who applies in the reserved category however secures marks more than the

cut off marks for an unreserved category, is to be treated as an unreserved

candidate  and  allotted  a  seat  in  order  of  merit  as  per  the  unreserved
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category,  the  reserve  seat  which  then  falls  vacant  is  allotted  to  an

unreserved category  person.  However,  in  terms  of  the  judgment  of  the

Supreme  Court  in  Praveen  Kumar  Kurmi(supra) a  more  meritorious

candidate  cannot  be  put  to  a  disadvantage  merely  because  he  secures

marks more than cut off for an unreserved candidates.

11. In the instant case, this is exactly what seems to have been done by

the department. Petitioner who applied in the reserve category and secured

marks more than the cut off marks of the unreserved category, has been put

to a great disadvantage. Petitioner as per his merit was entitled to be placed

in the School Education Department, whereas petitioner has been allotted a

school  in  the Tribal  Welfare  Department.  The candidate  much lower  in

merit who has secured a seat in the reserved category has been allotted the

school  opted by the petitioner.  The Supreme Court  in Praveen Kumar

Kurmi(supra) has categorically held that a person, though from the reserve

category, who is not required to avail the benefit of reservation on account

of his merit would be required to be adjusted against the general seat but at

the same time that should not work out to disadvantage of such a candidate

and he should not be placed in a more disadvantageous position then the

other less meritorious reserve category candidate.

12. Petitioner in the instant case being more meritorious, is being put to

a more disadvantageous position which cannot be countenanced.

13. Further, learned counsel for the petitioner submits that petitioner is

not insisting for his first  choice of school at Harda but is willing to be

accommodated  in  any  school  of  the  School  Education  Department  in

DistrictHarda.
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14. In view of the above, the petition is allowed and respondents are

directed to allot the choice as per the choice filling in order of merit.   In

case, there is no vacancy in any school as per his first choice of District,

then  he  shall  be  allocated  a  seat  in  a  school  of  School  Education

Department in his other chosen districts.

15. Necessary allocation be done by the respondents within a period of

four weeks from today.

16. Petition is allowed in the above terms.

(SANJEEV SACHDEVA) (VINAY SARAF)
JUDGE         JUDGE 

VPA
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